ST 99-0260-G L 08/25/1999 LOCAL TAXES

The nost inportant element of selling is the seller's acceptance of the

purchase order. Consequently, if a purchase order is accepted in a
jurisdiction that inmposes a local tax, that tax will be incurred. Please see
86 Ill. Adm Code 270.115 (This is a GL).

August 25, 1999

Dear XXXxX:

This letter is in response to your letter dated June 21, 1999. The nature
of your letter and the information you have provided require that we respond wth
a General Information Letter, which is designed to provide general information
is not a statenent of Department policy and is not binding on the Departnent
See 2 IlII. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:
I am seeking a witten ruling on behalf of a client.

The client is headquartered outside of Illinois and is a retailer of
tangi bl e consuner (nostly non-food) nerchandise. Marketing is carried
on through two separate venues — retail stores and nationw de
cataglog/mail order. It has several stores in Illinois as well as in
ot her states. Only very rarely are the stores involved in the nmail
order operation and vice versa. Mai | order custoners order through a
widely distributed catalog by calling an 800 nunber at conpany
headquarters or by mailing in a tear out order form in the catal og

Mail order nerchandise is sent directly to the custoner by conmon
carrier, wusually UPS, from a central warehouse |ocated outside of
I1linois. Paynment for the nerchandi se either acconpanies the order
formor is by custoner credit card charge.

The client has been collecting and reporting Illinois sales and/or use
taxes on both Illinois store sales and Illinois destined mail order
shipnents for sone years now. Store sales are taxed at the

appropriate city rates, e.g. 8.75% for Chicago. Mai |l order sales to
custoners |ocated outside the store cities are taxed at the 6.25% use
tax rate. On the other hand, it has been heretofore believed that
rates charged mail order custoners residing within the Illinois store
cities should be the sane (sales tax) rates as those which would have
been charged had those custoners nade the sanme purchases at their
| ocal retail store. This reasoning has been based on the fact that ny
client has established nexus in those cities. The question | would
like you to address is whether or not this is correct.

For exanple, should a Chicago (a store city) nmail order custoner be
charged the 8. 75% sales tax rate or the 6.25% use tax rate?
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Thank you, in advance, for your help in this matter.

A Chicago mail| order custoner should be charged the State 6.25% rate so |ong
as the purchase order is accepted out-of-State and the property being sold is

| ocated outside of Illinois at the tine of sale.

Because your question regards the inposition of local taxes in Illinois on
sales made to Illinois custoners through your mail order operation, the foll ow ng
general information on the collection of local taxes is provided for vyour
consi derati on. Because you operate stores in Illinois you clearly have nexus
with Illinois for the collection of the State Use Tax and, if appropriate, the

| ocal taxes on such sales. Local taxes are triggered when "selling" occurs in a
jurisdiction inposing a tax. The Departnent's opinion is that the nost inportant
element of selling is the seller's acceptance of the purchase order.
Consequently, if a purchase order is accepted in a jurisdiction that inposes a
local tax, that tax wll be incurred. Please see the enclosed copy of 86 III.
Adm Code 270.115 concerning jurisdictional questions of the Hone Rule Minicipal
Retail ers' Cccupation Tax. The tax rate is fixed by the location of the seller,

not the delivery |ocation. The fact that the item being sold is shipped from
out-of-State is also immterial for purposes of |ocal taxes because if the sale
occurs in an Illinois jurisdiction inposing a local tax, the local tax wll be
i ncurred.

For purposes of determning the |ocation where the "selling" occurs, the
regul ation governing the Hone Rule Minicipal Retailers’ GCccupation Tax (86 II1.
Adm Code 270.115) states in Subsection (b)(3): "the place where the property is
located at the time of the sale (or subsequent production in Illinois) wll
determne where the seller is engaged in business for Home Rule Minicipal
Retail ers’ QOccupation Tax purposes with respect to such sale.” This neans if the
purchase order for a sale of tangible personal property is accepted out-of-State
and the property to be transferred in the sale is located or subsequently
produced in a Hone Rule Minicipality/County/Mass Transit (e.g. RTA) District
jurisdiction, then that particular jurisdiction where the property is |ocated (or
subsequently produced) is considered the seller's place of business for that
particular sale. So for sales where the tangible personal property to be
transferred is located (or subsequently produced) in a local tax jurisdiction,
local tax would be due even if the seller accepts the purchase order out-of-

State. See also 86 Ill. Adm Code 130.605(a) where it explains that when
tangi bl e personal property is located in this State at the tinme of its sale (or
is subsequently produced in Illinois), and then delivered in Illinois to the
purchaser, the seller is taxable if the transaction is at retail. For Illinois

retail sales the seller is required to collect the |local taxes from the custoner
in addition to Illinois Use Tax.

Al t hough the enclosed regulation (Section 270.115) concerns the Hone Rule
Muni ci pal Retailers' Cccupation Tax, the sane principles outlined in this
regul ation apply to other local taxes adm nistered by the Departnment (e.g., the
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Regi onal Transportation Authority Retailers' Cccupation Tax or the DuPage County
Water Comm ssion Retailers' Cccupation Tax).

In summary, if the purchase order is not accepted in Illinois and the
property being sold is not |ocated (or subsequently produced) in Illinois, only
the State Use Tax (6.25% needs to be collected. |If either the purchase order is
accepted in Illinois or the property being sold is located in Illinois (or is
subsequently produced in Illinois), then the transaction is an Illinois retai
sal e and the local taxes nmust be collected as well as the Illinois Use Tax.

I hope this information is helpful. The Department of Revenue maintains a
Wb site, which can be accessed at www. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's
Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Karl W Betz
Associ at e Counsel

KWB: s k
Enc.



